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CONSTITUTIONAL REFORM IN RHODE ISLAND. 



Those who favor certain changes in the present constitution of 
Ehode Island are sometimes accused, unjustly I think, of a disposi- 
tion to malign the institutions of the State. On the contrary, I 
think they are proud of its history, and seek to bring its present 
institutions into strict accordance with the principles upon which 
it was founded. 

For many years before the adoption of a constitution the suf- 
frage was limited to land-holders and their eldest sons. When 
this limitation was adopted it embraced a very great proportion of 
the adult male citizens of the State. But the development of 
manufactures had so changed the character of the population that 
not more than one-half of the adult male citizens had the right to 
vote. Attempts had been made from time to time to procure an 
extension of the suffrage under the authority of the Legislature 
without result. In 1841 a movement was set on foot to procure a 
written constitution, with a liberal suffrage and a just representa- 
tion in the Legislature, through a popular movement, but without 
the sanction of any existing law. The friends of this movement 
claimed that a written constitution had been adopted by a majority 
of the adult male citizens of the State, and proceeded to elect of- 
ficers and organize a government under it. This government was 
suppressed by military force in the summer of 1842, and the Gen- 
eral Assembly provided by law for a convention to frame a consti- 
tution, which was adopted in the autumn of that year. The mem- 
bers of this convention comprised many of the leading men in the 
State of both the old political parties — "Whigs and Democrats — 
who had united under the name of the Law and Order Party. 
The friends of a liberal suffrage were not represented in the con- 
vention. The men who controlled the convention were strongly 
attached to a limited suffrage, and very reluctantly yielded to the 
popular demand for its extension. The constitution adopted pro- 
vides that all male citizens having the prescribed residence and 
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owning a certain interest in real estate, shall have the right to 
Tote ; that all native male citizens who pay a tax on personal prop- 
erty shall have the right to vote ; that all native male citizens who 
voluntarily pay a registry tax or perform certain militaiy services, 
shall have the right to vote, hut only tax-payers shall have a right 
to vote upon questions involving the imposition of taxes or the ex- 
penditure of money. The effect of these provisions is to disfran- 
chise citizens of foreign birth and to create a large class of voters 
subject to the control of politicians ; these are known as registry 
voters. Under the constitution, and laws in pursuance thereof, 
persons desiring to secure the benefit of this provision must 
register their names, in person, on or before the 31st of December 
in each year, and pay the tax early in the following January. The 
registration thus occurs at a time when no election is pending, and 
when working-men- have little inducement to lose their time by a 
visit to the office of the town or city clerk, or to pay a dollar for 
the privilege of voting. The result is that the number of registry 
voters is limited, and the taxes of those who do register are paid 
by aspirants for political office. It is very generally admitted that 
the practical operation of this provision in the constitution has 
been mischievous, but, while few citizens defend it, the politicians 
who profit by it have hitherto defeated all efforts to procure its 
repeal. 

In 1881 a numerously signed petition was presented to the Gen- 
eral Assembly for an act providing for a convention to consider a 
revision of the constitution to be submitted to the people for 
their adoption. The committee to whom this petition was referred 
reported that the General Assembly had no power to pass such an 
act, and accompanied their report with an argument in defense of 
the existing system in relation to citizens of foreign birth. The 
petition was renewed at the subsequent session of the General As- 
sembly, and the opinion of the Justices of the Supreme Court of 
the State was asked by the Legislature as to its power to provide 
for a convention : the answer of the judges denied the power. 
Soon after there appeared in the " Providence Journal " an article 
understood to be from the pen of ex-Chief- Justice Bradley, criticis- 
ing and controverting the opinion of the judges ; afterward Chief- 
Justice Durf ee published a pamphlet defending his opinion and that 
of his associates, to which ex-Chief-Justice Bradley has since pub- 
lished an elaborate reply. 
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The constitution provides for its amendment in the following 
manner : The proposed amendment, having been voted for by a 
majority of all the members elected to each house of the General 
Assembly, is to be published, and if voted for in the same manner 
by the next General Assembly, a new election of members having 
intervened, it is then to be submitted to the qualified voters, and if 
adopted by three-fifths of those voting thereon, becomes a part of 
the constitution. 

In the opinion of the Justices of the Supreme Court no lawful 
change can be made in the constitution except in this mode of 
amendment ; on the other hand, ex-Chief- Justice Bradley contends 
that this power of specific amendment does not exclude the power 
of the General Assembly to provide for a convention, and he defends 
this position by an exhaustive review of the subject, historically, and 
by a critical examination of the constitution of the State. If the 
opinion of the judges be correct the sovereign power of the State 
is permanently vested in two-fifths of the qualified voters ; if the 
opinion of ex-Chief -Justice Bradley be sustained the sovereign power 
is where Eoger Williams and his associates placed it — in the hands 
of the " major part in civil things only." Evidently this is a ques- 
tion on which men may differ, although the usage of the States of 
this Union is consistent and uniform and sustains the opinion of ex- 
Chief-Justice Bradley that the Legislature may provide for a con- 
vention, whether the existing constitution does or does not provide 
a mode of specific amendment. But I do not consider it a question 
of much practical importance ; whenever a majority of the people 
desire a convention it will be provided for by an act of the Legisla- 
ture, and the constitution recommended by the convention, if ad- 
dopted by the people, will become the fundamental law of the State, 
and the courts organized under its authority will recognize the val- 
idity of the power which creates them. 

The practical question is, whether such a convention is expe- 
dient and desirable ? Those who deny the expediency say that 
the people are satisfied with the present constitution, and that the 
limited suffrage for citizens of foreign birth is prudent and rea- 
sonable : it is said that any such citizen may qualify himself to 
vote by investing one hundred and thirty-four dollars in real 
estate ; but those who take this position overlook the fact that 
this class of our people reside in the cities or large manufacturing 
towns, and can make no profitable investment in real estate with 
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less than the outlay of one thousand or fifteen hundred dollars. 
They further claim that the registry tax, which nohody defends, 
can be readily repealed by the specific mode of amendment pro- 
vided in the constitution, although all attempts to obtain its 
repeal in this way have hitherto failed. Those who favor a conven- 
tion claim that the disfranchisement of citizens of foreign birth is 
unjust, and produces discontent among a large and constantly in- 
creasing class of citizens of the State ; that citizens of foreign birth, 
as a class, are as well qualified to vote as native citizens engaged in 
similar occupations. It is sometimes said that these citizens " have 
come among us without our invitation, and that upon their de- 
parture there is no restraint ; " but this is not the case ; they have 
come among us invited by the ample reward here given to faithful 
industry and by a cordial welcome from a people inclined by the 
traditions of their origin to extend hospitality to men of all nations 
and of every creed, and, upon their departure, there are all the re- 
straints that keep men in the homes which they have chosen. 
They only ask that no invidious distinction shall be made between 
them and other citizens of the State and of the United States. 
Advocates of a convention say further that the registry tax will 
never be repealed until the majority of the people have the oppor- 
tunity to act upon the question. It would be easy to show by sta- 
tistics, to insert which would, however, extend this article beyond 
its prescribed limits, that, as the result of disfranchisement of 
citizens of foreign birth and the practical operation of the registry 
tax, a very large proportion of the people of the State take no 
active part in its government. It seems reasonable that, after the 
lapse of nearly half a century, the people should have an oppor- 
tunity to consider a general revision of their constitution. 

I speak for no party, but I think I represent the views of many 
thoughtful citizens when I say that the welfare of the State would 
be promoted by a constitutional convention. "There are those who 
think that an article prohibiting the manufacture and sale of in- 
toxicating liquors should form a part of the constitution of the 
State ; and if such a prohibition is to be made at all it should be 
in the fundamental law, and not be a subject of party agitation at 
each annual election. There are those who think that the suffrage 
should be extended to women upon the same terms as to men. 
The petitions for this change in the constitution have been pre- 
sented by such large numbers of men and women that both Houses 
VOL. cxlii.— no. 353. 24 
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of the General Assembly at the session in January, 1885, voted in 
fayor of a proposition to submit an amendment to this effect to the 
people, but either by accident or design too late for its publication 
according to the provisions of the constitution. There are those 
who think that a more equal representation of the people in the 
Legislature should be provided for. There are those who desire a 
change in the mode of appointment of judges and in the tenure of 
the judicial office. There are those who desire constitutional re- 
strictions upon corporations and upon the power of the Legislature 
to expend the money collected by taxes from the people. 

Whether a majority of the people desire any or all of these 
changes can only be ascertained by submitting the question to 
them for their decision. If a convention shall be held and shall 
submit a revision of the constitution to the people, and it be ap- 
proved by them, it will become the fundamental law ; if rejected, 
all will acknowledge the right of the people and accept the decision. 
So long as the party in power refuses to provide for a convention 
there will be a sense of injustice among large classes of the popula- 
tion. Those who defend a limited suffrage often take the trouble 
to explain that the right to vote is not a natural right. This ex- 
pression may sometimes have been used by the advocates of im- 
partial suffrage, but what they mean is, that it is a right which 
ought to be conferred by society upon all who are qualified for its 
exercise ; strictly speaking, it is no right at all, but a trust, im- 
posed upon the individual by the State, to be executed in good faith 
for the public welfare. I have no fear of what is called universal 
suffrage. I think that the power to vote should be imposed upon 
the citizen to be exercised for the welfare of the State, and that 
every resident citizen, without distinction of sex or race or place 
of nativity, should be clothed with this power and made to feel its 
responsibility. I think the danger to the institutions of the State 
lies not in the direction of the extension of political power to 
the people, but in its limitation to special classes of the citizens. 
A government of the people by the people for the people, if it 
means anything, means a government by the permanent will of the 
majority of the whole people lawfully expressed. Abraham Lincoln, 
as was his wont, stated the case in concise and accurate language 
when he said that "government by a minority is either anarchy or 
despotism." 

Abraham Payne. 
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II. 

Mr. Payne, in the preceding paper, refers to a report made to 
the General Assembly upon the subject which he discusses, and 
elsewhere he has said that that report was written by me. These 
facts may justify me in presenting a few paragraphs by way of 
reply to Mr. Payne's attack upon the constitution and laws of 
Ehode Island. 

Mr. Payne caused to be published in the Providence " Journal," 
under date of November 1, 1885, a paper which tends to elucidate 
the preceding paper and to mark with distinctness the difference 
between him and the constituted authorities of Ehode Island in 
reference to the matter he here discusses. In that paper he says : 

" If there be any practical meaning in the declaration that the sovereign 
power is in the people, no act of the Greneral Assembly could have compelled 
the people to elect delegates to a convention. Such an act would be simply a 
request issued to the people, and providing a mode of proceeding in case they 
should elect to comply with the request. In the case under consideration (the 
Dorr Constitution) the request was issued by a mass meeting ; if the people 
chose to comply with the request, to send delegates to the convention, and to 
accept the recommendation of their delegates, and adopt the constitution 
framed by them, it is difficult to see why their act would not be as valid as if 
the request had been issued by the General Assembly." 

Mr. Payne's contention, therefore, amounts to this : No mat- 
ter by whom a convention may be called, no matter who may elect 
the delegates, but if delegates are elected, and a constitution is 
formed, and is voted upon, and declared to be adopted, though all 
of these proceedings be without any form of law and without 
reference to the constituted authorities, such a constitution would 
become the fundamental law of a State. 

My contention is, that when a State constitution contains a 
provision for its own amendment, in which the Legislature is to 
take the initiatory proceedings, that the only ways in which such a 
constitution can be altered or changed is either in accordance with 
the provision contained in the constitution or by revolution. 

There is a margin of ground for discussion between the con- 
tentions of Mr. Payne and myself involving the right of a legisla- 
ture to initiate changes in a constitution in other methods than 
those prescribed in the constitution. It is quite enough to say 
here, that my contention denies the validity of such a proceeding, 
and that I do not understand Mr. Payne to assert its validity. 
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I think a constitution may be denned to be the instrument in 
a State under which a government is formed, or continued, and 
the powers of government are distributed and its agencies are lim- 
ited. A constitution determines what shall be the qualification of 
voters, and limits their power. It limits the powers of the legisla- 
ture, of the executive, and of the judiciary. The limit imposed 
by the constitution on the people themselves is the power here 
brought into consideration. 

It appears to me that as a consequence of the argument of Mr. 
Payne, that by the term "people" he does not limit himself to 
the class in the State who are voters, who hold the political power 
in the State, as I do ; for, when he undertakes to limit the power to 
alter a constitution to a class, he looks to the constitution for his 
authority to indicate the class, and if he is to acknowledge the 
authority of that instrument for the designation of a class in the 
State who are the repositories of power, it is difficult for me to see 
how he is to escape from accepting the constitution as a whole. 

The term people, when made use of in the sense of electing 
delegates to a constitutional convention, means the people clothed 
with the elective franchise (see " General Principles Const. Law," 
by Cooley, Boston, 1880, p. 267). This term is used in a broader 
sense in connection with certain constitutional guaranties. 

Mr. Webster, speaking upon a question similar to that which 
is being considered, said : 

" I have said that it is one principle of the American system that the peo- 
ple limit their governments, national and State. They do so ; but it is another 
principle, equally true and certain, and, according to my judgment of things, 
equally important, that the people often limit themselves. They set bounds to 
their own power. They have chosen to secure the institutions which they estab- 
lish against the sudden impulses of mere majorities." 

Washington, in his farewell address, says : 

" If, in the opinion of the people, the distribution or modification of the 
constitutional powers be in any particular wrong, let it be corrected by an 
amendment in the way which the constitution designates. But let there be no 
change by usurpation ; for though this, in one instance, may be the instru- 
ment of good, it is the customary weapon by which free governments are 
destroyed." 

In this paragraph Washington recognized that there were but 
two methods of changing a constitution — one by the method pre- 
scribed in the constitution, and the other by usurpation. 
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Curtis, in his " History of the Constitution," says : 

"The existence and operation of a prescribed method of changing particular 
features of a government mark the line between amendment and revolution." 

Judge Cooley says : 

"The people, in the sense used in constitutions, as being the source of 
authority, is the body of electors created under the constitution, and they can 
amend a constitution only by legitimate modes, which must either be prescribed 
in the constitution, or, in the absence of a prescribed mode, by authority of the 
law-making power." 

The judges of the Supreme Court of Ehode Island, in an 
opinion given by them, are in accord with the authorities quoted. 
Madison, and even Calhoun, expressed opinions upon the general 
question here in issue in accord with these authorities. 

Mr. Payne objects to the present constitution of Ehode Island, 
because it requires a property qualification for the voters who are 
authorized to vote upon questions involving the expenditure of 
money or the imposition of a tax ; because it requires the pay- 
ment of a tax of one dollar, or the performance of military duty, 
by persons who vote for officers, and because it makes a distinc- 
tion in the qualification to vote between native and naturalized 
citizens. 

The first and the last of these provisions, which have incurred 
the disapprobation of Mr. Payne, received the warm approval of 
the late Chancellor Kent, and I think that they each have their 
foundation in justice, for a man ought not to vote away the 
property of another unless he shares the burden he imposes upon 
his neighbor. This is a wholesome provision, and in operation has 
wrought no mischief. The distinction between the qualifications 
of the naturalized and native citizens is based upon the difference 
between natural and assumed allegiance. It is painfully apparent 
to every observer of the operation of our political system that the 
alien-born have but half a home in the land of their adoption. 

Jefferson called attention to this subject in his "Notes on 
Virginia." He said : 

" Nothing can be more opposed (to our system) than the maxims of absolute 
monarchy. Yet, from such, we are to expect the greatest number of emigrants. 
They will bring with them the principles of the governments they have imbibed 
In their early youth ; or, if able to throw them off, it will be in exchange for an 
unbounded licentiousness, passing, as is usual, from one extreme to another. 
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It would be a miracle were they to stop precisely at the point of temperate 
liberty. These principles, with their language, they will transmit to their 
children," etc. 

In view of this authority, it is not at all surprising that Senator 
Beck, of Kentucky, a sterling Jeffersonian Democrat, should be 
reported as objecting to the admission of Dakota into the Union, 
because of the alien birth of a large proportion of its population. 

Martin Van Buren, that other Jeffersonian Democrat, said, with 
prophetic truth, in the convention for framing a constitution of 
New York in 1821, of the then impending proposition to fix the 
qualification of electors : 

" It will give the city of New York about twenty-five thousand votes; while, 
under the liberal extension of the right on the choice of delegates to this con- 
vention, she had about thirteen thousand. That the character of the increased 
number of votes would be such as would render their elections rather a curse 
than a blessing, which would drive from the polls all sober-minded people ; 
and such, he was happy to find, was the united opinion, or nearly so, of the 
delegation from that city." 

Forty-seven per* cent, of the population of Rhode Island are 
either alien-born or the children of the alien-born. Its industries 
have induced so large a portion of this class of people to come to 
reside in the State. The stability of the institutions of the State 
has nothing to apprehend from the native population. 

The requirement of the non-property tax-paying voter to reg- 
ister his name and to pay a tax of one dollar is not a very great 
burden upon this class of people. No compulsory process can is- 
sue for the collection of the tax. Mr. Payne says that this tax is 
paid by other persons. If this is so, is such payment legal ? It 
has been twice decided in England that the payment of a tax by 
one person to admit another to vote, with the intent that the per- 
son so admitted shall vote for a particular candidate or party, is 
an illegal payment, and that such payment does not qualify the 
person whose tax is thus paid to vote ; and Cushing, in his 
"Law of Legislative Assemblies," believes that these decisions 
would be held to be law in this country. If this view of the law be 
correct, the evil of which Mr. Payne complains arises in admin- 
istering this provision of the constitution, and not in the consti- 
tution. Any extension of the elective franchise beyond a proper 
limit brings in a less desirable class of voters. Usurpations and 
revolutions may be had without as well as with force, and may 
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be resorted to even under the color of the forms of law, but be- 
cause they are peaceably effected they are not the less dangerous to 
our American system of government, and there is developed, in this 
country and in England, a spirit, in certain classes of the popula- 
tion, of lawlessness which ought not to be encouraged, especially 
in this country, in any revolutionary or lawless act. 

The policy of government and people in America ought to be 
directed in the line of the franchise laws of Ehode Island, to in- 
duce every laboring man in the land to obtain a home ; for when 
he has a home for himself and family he no longer will be a sub- 
ject of anxiety or care to those who have the real interests of the 
State at heart. 

The landed qualification for naturalized citizens stimulates this 
class of persons to acquire homes. The possession of a home is a 
bond for good citizenship. Every laborer in the land ought to be 
encouraged to and to be assisted in obtaining a home, for when 
he has a home he will be a friend of order and law and opposed to 
riot and tumult. 

Every man ought to be entrusted with the privilege of voting 
who has intelligence enough to know what is for the public ben- 
efit, and the integrity to -use this privilege for the benefit of the 
public ; but, unhappily, the State has no standard by which it can 
ascertain the exact intelligence and integrity of all its citizens. 
The possession of real property affords evidence of intention to re- 
main in the locality of the property, and, inasmuch as the prop- 
erty will be affected by the action of the government, the holder 
of the property will become interested in the government so as to 
protect his property. Then, generally, the possession of property 
affords some evidence of the industry, economy, and prudence of 
its owner. At any rate, it has a tendency to bind the naturalized 
citizen to its locality. Property ought not to be a qualification to 
vote, but it affords evidence that its owner may have the proper 
qualifications. Under any rules yet devised, many men will be 
allowed to vote who are unfit repositories for the trust, and many 
others will be denied the privilege who would faithfully execute 
the trust. In this country there is more danger of extending the 
privilege of voting too broadly for the public good than there is 
to be apprehended from restricting it within too narrow limits. 

W. P. Sheffield. 



